Guidelines on Deal Points

In entering into an investment for low income housing tax credits (LIHTC), the following "deal points" should be addressed in the investment documents. These points are in addition to those items which should typically be addressed by a "prudent" investor prior to undertaking any investment.

Funding 

xx % at the time of closing/admission to the partnership. 

xx % at the time the Certificate of Occupancy is issued for the complex. 

xx % at the time the project has reached xx % occupancy for a period of not less than xx 

months. 

Developer Fees 

Should not exceed the allowable amount state by state or a given percentage of cost. It should include all deferred or development fees treated as debt to the partnership. All other fees to the developer, up- front, ongoing, and exit fees should be clearly outlined to the investor- 

Credit Adjuster 

Typically, should be adjusted dollar for dollar if the total credits received are less than projected. 

Should not be adjusted should the project receive more credits than projected. 

Developer Investigation 

Provision should be made that developer financial statements will be reviewed annually, and an analysis of liquidity maintained. 

Background checks should be made and updated periodically (annually) for compliance violations, arrests, or other pertinent information. 

New developer reviews should include site visits to previously constructed units. 

Property Management Investigation 

- Should include background checks with all state agencies where properties are managed 

- Should include annual financial reviews. 

- Should include other background investigations 

- There should be on-site visits to properties currently under management. 

- Should include analysis of LIHC property experience, including property compliance procedures and tenant policies. 

Developer Guarantees 

Developer guarantees are typically secured by withholding funds in separate reserves controlled by the sponsor. 

Unsecured guarantees are generally acceptable with developers with net worth and available asset amounts exceeding certain thresholds. 

Reserves 

Reserves should be maintained by owner to fund future cash flow problems. Once used, it should be re-funded through available cash flow from the property prior to developer distribution. 

The property should maintain a reserve for capital improvements. It should be maintained through available cash flow from the property prior to distribution. 

General Terms 

Sponsor should have the ability to replace the general partner without cause. 

Sponsor should maintain the right to property management without cause. 

Limited partners typically should receive return of the original investment prior to distribution of sale proceeds. 

Property Underwriting 

Rent should be projected not to increase by more than xx % for the 15 years. 

Expense increases should be at a minimum of xx % a year for the 15 years. 

Property financing should be set forth: i.e. minimum of 15 years fixed rate financing. 

Initial rent rates should be stated at a minimum of xx % below market. 

All properties should have a market study, an appraisal, a Phase I environmental study and engineering study completed and certified to the partnership entity. 

The sponsor should independently verify the results of the market study. 

An independent CPA familiar with the requirements of Section 42 housing should be engaged to verify all 10% tests and documentation. 

All development fees within the IO% test should be below xx % of the total fee. 

All units should have an independent party verification of compliance upon initial occupancy. 

All properties should have annual random compliance checks. 

All properties should have a per unit compliance check at least once every three years. 

All properties should be visited by the sponsor prior to closing of the fund, during, construction, and upon completion. 

All large properties (i.e. over 50 units) should have annual sponsor site visits. All smaller properties should have biannual sponsor site visits. 

Operating, reserves should be defined in terms of amount and timing of funding.

